STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
HORACE BROWN, JR
Petitioner,
VS. Case No. 04-4028

DEPARTMENT OF CORRECTI ONS,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Upon due notice, a disputed-fact hearing was conducted in
this case on March 29, 2005, in Tallahassee, Florida, before
Ella Jane P. Davis, a duly-assigned Adm nistrative Law Judge of
the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Horace Brown, Jr., pro se
2012 Bradl ey Avenue
Val dosta, Georgia 31602

For Respondent: Mark Sinpson, Esquire
Departnment of Corrections
2601 Bl air Stone Road
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUE

Whet her Respondent enployer is guilty of an unl awf ul
enpl oynent practice, to wit: failure to acconmodate
Petitioner's handi cap and term nation of Petitioner, on the

basi s of handi cap discrim nation.



PRELI M NARY STATEMENT

On or about May 24, 2004, Petitioner filed a Charge of
Discrimnation wwth the Florida Conm ssion on Human Rel ati ons
(FCHR), alleging that Respondent, Departnent of Corrections
di scri m nated agai nst hi mon the basis of handicap. On
Oct ober 5, 2004, FCHR entered a Determination: No Cause.

Petitioner tinely-filed a Petition for Relief with FCHR on
Novenber 1, 2004. On or about Novenber 5, 2004, the cause was
referred to the Division of Adm nistrative Hearings. Petitioner
i ncl uded an Anericans Wth Disabilities Act (ADA) claimwthin
his Petition. Although cases deci ded under ADA may be
instructive in Federal Title VII and State Chapter 760, Florida
Statutes cases, the Division is wthout jurisdiction to
entertain an ADA claim or any other clai moutside Chapter 760,
Florida Statutes, and Petitioner was orally infornmed of this.

At the hearing on March 29, 2005, Petitioner presented the
oral testinony of Brenda Brown and testified on his own behal f.
Petitioner's Exhibits one, three, five, six, and eight were
admtted in evidence. Respondent presented the oral testinony
of Martie Taylor. Respondent's Exhibits one and two were
admtted in evidence.

O ficial recognition was taken of two reported cases, one
of which included the entire reported history of Brown v.

Departnent of Corrections, PERC Case CS 2003-351 at 19 FCSR 9,




in which Petitioner and Respondent were both involved, and in
which they litigated sone of the sane issues as they have
litigated in this case.

No transcript was provided.

Both parties filed Proposed Recommended Orders, which have
been considered in preparation of this Recommended Order.

FI NDI NGS OF FACT

1. Petitioner is an adult African-Anerican male. After
retiring fromthe United States Arny with an excell ent
reputation, Petitioner was hired by Respondent Departnent of
Corrections. \When Respondent hired Petitioner it was aware he
had a 10 percent physical inpairnment, as assigned by the
Vet erans' Admi nistration (VA).

2. Petitioner conpleted 512 hours of training and was
certified as a Correctional Oficer, pursuant to the Florida
Statutes. At all times material, he was a "vested" State career
servi ce enpl oyee.

3. Petitioner sustained an on-the-job injury on
February 11, 2003, while enployed by Respondent. Apparently,
Petitioner was adequately performng his job duties up through
the date of his injury. Respondent Enpl oyer provided workers
conpensation and nedi cal benefits as required by Chapter 440,
Florida Statutes. These benefits were nonitored by the State

Ri sk Managenent O fice wthin the Departnent of |nsurance.



4. The Enpl oyer instructed Petitioner not to return to
work until he was nedically released to return to work.

5. Petitioner's injury was a torn nedi al neniscus (knee
joint injury). He underwent collagen injections and | engthy
physi cal therapy, but no surgery. Hi s treating physician was
Dr. Aguero.

6. On July 21, 2003, Petitioner underwent a Functi onal
Capacity Evaluation by a physical therapist. The report of this
eval uation was typed up two days |ater and showed, in pertinent
part, that:

M. Brown denonstrated the capacity to
sustain work tasks in the light strength
category of physical demands. His .
previous job was corrections officer. That
job is estimated to be in the medi um
strength category. Known job duties of
concern or particular rel evance incl ude:
ability to nove rapidly and to performtake-
down and restraint procedures.

7. Risk Managenent enpl oyees urged the treating physician
to release Petitioner to return to work.

8. On July 30, 2003, Dr. Aguero released Petitioner to
return to work on light duty, with restrictions on standing,
wal ki ng, and lifting.

9. Presumably, Dr. Aguero believed Petitioner would be

reassi gned by the enployer to appropriate light duty work until

he reached maxi mum nedi cal inprovenent fromhis knee injury.



10. The Enpl oyer Departnment of Corrections, in fact, did
assign Petitioner to "alternate duty"” work when he returned to
the correctional institution on or about July 30, 2003
Petitioner worked in the mail roomfor approximtely three weeks
t hereafter.

11. As of July 30, 2003, in addition to his 10 percent
rating of permanent partial disability fromthe VA, Petitioner
had gai ned a great deal of weight due to inactivity during the
post - knee injury period. He also suffered fromarthritis.

12. On or about August 18, 2003, Dr. Aguero filled out a
Wr kers' Conpensati on Maxi num Medi cal | nprovenent (MM) Form
designating that Petitioner had inproved fromhis on-the-job
injury as nmuch as could be reasonably nedically expected. As of
that date, Dr. Aguero assigned him an additional two percent
permanent partial disability rating, due to his on-the-job
accident. The two percent rating carried continued work
restrictions.

13. Dr. Aguero provided the results of Petitioner's
July 21, 2003, Functional Capacity Test score to the Enpl oyer
(see Finding of Fact 6) attached to his MM rating.

14. Dr. Aguero's enploynent restrictions for Petitioner,
post-MM, as stated on the official MM Form say "See FCE,"
meani ng that Dr. Aguero had adopted, as his restrictions on

Peti tioner, the functional abilities described in the July 21,



2003, Functional Capacity Evaluation Report. This nmeant that
Petitioner was found by the physical therapist testing himto be
unable to do these tasks on July 21, 2003, and the nedica
physi ci an was saying for July 30, 2003, that Petitioner had
achieved all the inprovenent he was going to achieve fromthe
knee injury and he should not be required to do these activities
on the job because he could not do themand trying to do them
could be harnful to him These restrictions included no

ext ended periods of standi ng/wal ki ng, no bal anci ng, and no
significant lifting. Also, Petitioner was |listed as being
unable to [ift 50 pounds, routinely.

15. Essential Function A-4 of the Essential Functions of a
Correctional Officer, which the Departnent of Corrections has
adopted as its mninum standards for enploynent as a
Correctional Officer, requires that a Correctional Oficer be
able to:

Sit, walk, and stand for prol onged periods
of time; stoop, squat, kneel, bend, run, and
lift approxi mtely 50 pounds on a routine
basi s.

16. Wthin a day of receiving the MM package
Petitioner's highest superior, the Warden, sent Petitioner hone.

Petitioner was subsequently provided a Predeterm nation

Conference and a disnmi ssal letter



17. Petitioner clained to have begged to stay on in
alternate duty positions, but neither he nor any of his |ocal
supervi sors reported these requests for light duty or other
accommpdati on of his permanent condition to the Enployer's
Anmericans Wth Disabilities Act Coordinator, Martie Taylor. It
was not necessary under Chapter 760, Florida Statutes, for
Petitioner to do nore than ask his supervisors for an
accomodati on, but Ms. Taylor testified that even if
Petitioner's supervisors had properly relayed his requests for
accomodation to her, she knew of no way the Enpl oyer coul d have
accommodated Petitioner's lifting restrictions

18. Petitioner related that supervisors made comments to
himthat they needed a fully functional "soldier in the field"
and that his obesity and inability to run and subdue prisoners
rendered himnot fully functional as a correctional officer.

19. Petitioner believes that his |large size is an asset in
commandi ng and subdui ng i nmates but that Respondent is
prej udi ced agai nst his size.

20. Petitioner testified that he knew of insulin-dependent
di abetics and of other obese correctional officers who did very
wel | at regular enploynent with the Enpl oyer and that he knew of
ot her correctional officers whomthe Enployer had permtted to
stay enployed at |ight duty |longer than he had been allowed to

stay on light duty. However, Petitioner had no know edge of



whet her these enpl oyees had reached MM or of which essenti al
requi rements of the job of Correctional Oficer they were able
or unable, to performwhile they were on |ight duty.

21. In fact, the Departnent of Correction's Procedure
208. 10, covering "Career service enployee' s right to alternate
duty assignnents," reads, in pertinent part:

SPECI FI C PROCEDURES
(1) COORDI NATI ON OF ALTERNATE DUTY:

* * %

(c) The departnent does not have
specific alternate duty positions. The
enpl oyee will remain in her/his current
position while performng alternate duties.

* * *

(1) Certified Oficers:

1. Individuals enployed in a
certified officer's position nust be
prepared and able at all tines to perform
the essential functions of his/her position.

2. |If approved for alternate
duty, an enployee in a certified officer's
position will be tenporarily assigned to

non-certified officer duties for the period
of time during which the enployee is

determ ned by the Division of Risk
Management to have a tenporary parti al
disability.

(8) MAXI MUM MEDI CAL | MPROVEMENT

(c) Wen maxi num nedi cal i nprovenent
has been determ ned by the treating physical
and information has been provided to the
Di vision of R sk Managenent, the enpl oyee
will be reassigned the duties and
responsibilities of her/his regular position



unl ess the enpl oyee cannot performthe
essential functions of the position. In no
way will the enployee be allowed to continue
to performalternate duties once the maxi num
nmedi cal 1 nprovenment has been determnm ned by
the Division of Ri sk Managenent. (Enphasis
suppl i ed)

22. Petitioner pursued his enploynent rights before the
Publ i c Enpl oyees Rel ati ons Comm ssion (PERC). PERC s Final
Order (January 8, 2004) on this matter determ ned as a factua
finding that Petitioner could not performthe essential duties
of a correctional officer and accepted the hearing officer's

findings of fact. Brown v. Dept. of Corrections, 19 FCSR 9

(2004). More specifically, the PERC hearing officer found that
"Brown received maxi mum nedi cal inprovenent on July 30, 2003,
with a two percent inpairment,"” and that "the doctor indicated
on the evaluation that Brown has work restrictions and he cannot

performthe standi ng and wal ki ng requirenents of a correctional

officer." At hearing, Brown indicated that he cannot perform
the duties of a correctional officer . . . . He also stated
that he cannot run . . . . In sum the Agency denonstrated that

it is undisputed that Brown cannot performthe essential duties
of a correctional officer.”" Since there were no appeals, the
findings of fact of the PERC hearing officer between the sane

two parties are res judicata; are presuned correct, and are

bi nding herein as a matter of law. Some findings al so

constituted adm ssions of Petitioner.



23. Loss of enploynent has been very hard on Petitioner
and his famly.

24. On Septenber 11, 2003, Petitioner applied for a
di sabl ed person license plate, reciting that he was so
anbul atory di sabled that he could not wal k 200 feet w t hout
stopping to rest, and that he is severely limted in his walk
due to an arthritic, neurological, or orthopedic condition. H's
treating physician signed this application, attesting to
Petitioner's listed conditions.

25. Petitioner's Answers to Respondent's Requests for
Adm ssion in the instant case concedes that he can performjobs
ot her than those of a correctional officer.

26. Petitioner's testinony at hearing was to the effect
that he still cannot performall the duties of a correctiona
of ficer.

CONCLUSI ONS OF LAW

27. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Chapter 760, and Section 120.57(1), Florida
St at ut es.

28. \Wiile PERC s findings of fact are binding here, the
concl usions of law are not binding, because the | egal issues and

statutes under consideration are different.
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29. In order to prove a prinma facie case of enpl oynent

di scrimnation on the basis of "handicap,” pursuant to Chapter
760, Florida Statutes, Petitioner nust establish (1) that he has
a disability; (2) that he is a "qualified individual,"” which is
to say, that he is able to performthe essential functions of

t he enpl oynent position he holds or seeks, with or wthout
reasonabl e accommodation; and (3) that the enployer unlawfully

di scri m nat ed agai nst hi m because of his disability. Hilburn v.

Murata Electronics North Anerica, Inc., 181 F.3d 1220 (1ith G

1999); CGordon v. E.L. Hannin & Assoc., Inc., 100 F.3d 907 (11th

Cir. 1999).

30. Petitioner submts that he should be entitled to
reasonabl e accommodati on of his handi cap, but each of the
"accomodat i ons” he has proposed results in his never having to
performthe essential functions of a correctional officer. This
i s per se an unreasonable request. The difference between this
case and many others is that Petitioner has reached MM and
enpl oyers are not required to elimnate essential functions of a

job description indefinitely. See Ri o v. Runyan, 972 F. Supp.

1446 (S.D. Fla. 1997).

31. Petitioner has not nmet the prina facie standard, and

his case nmust be di sm ssed.
32. Respondent's Proposed Recormended Order contains

unnecessarily harsh | anguage agai nst Petitioner, personally, and
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agai nst Petitioner's notives. It prays for attorney's fees upon
grounds that the case |acked "foundation," fromits inception,
and clains that fees will deter simlar suits. Such fees may
only be awarded by the Commi ssion, and the undersigned
recommends agai nst such an award.

RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of

Law, it is

RECOMVENDED: that the Florida Conm ssion on Human Rel ations
enter a final order dismssing the Petition for Relief and the
Charge of Discrimnation herein, and awarding no attorney's fees

or costs to Respondent.

DONE AND ENTERED this 9th day of My, 2005, in Tallahassee,

=

ELLA JANE P. DAVIS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Leon County, Florida.

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 9th day of May, 2005.
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COPI ES FURNI SHED,

Ceci | Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Horace Brown, Jr
2012 Bradl ey Avenue
Val dosta, CGeorgia 31602

Mark Sinmpson, Esquire
Department of Corrections
2601 Bl air Stone Road

Tal | ahassee, Florida 32399

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.

13



